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ABSTRACT

The article in hand describes the critical review of Muslim Family Laws Ordinance 1961 with
reference to Pakistan. The main purpose behind this critique is to make a comparison between Muslim
Family Laws and Pakistani Muslim Family Law Ordinance 1961 and to find out the similarities and the
contrasts between them. Many of Muslim scholars are of the view that Pakistani MFLO (Muslim
Family Laws Ordinance) is not in accordance with the Muslim Laws and Dr. Masud is one of them.
According to him the Muslim Family Laws Ordinance (1961) not a comprehensive set of code to
follow marriages, divorce and dowry matters but compilation of few amendments in the British rules
that usually required solutions from Figah Hanfia and Shafi to fill the vacuum in settling disputes
(Igbal, Dawn.com, 2009).First of all legal system and brief history has been given. Afterwards the
comparison between Muslim Family Laws and Muslim Family Laws Ordinance 1961 has been made.
For this, original text of MFLO has been given and after each section, Islamic concept has been given
to facilitate the reader. After the research it was found that there are many contradictions in the

Pakistani Muslim Family Laws Ordinance 1961 and still it needs to be refined.

INTRODUCTION

After partition in 1947, the legislation
relating to Muslim family laws introduced
under British rule continued to govern
personal status (Perveen, 2008). In 1961
the Muslim Family Laws Ordinance was
passed, drawing much criticism from
religious leaders. The first Constitution was
promulgated in 1956, and included a
provision known as the repugnancy clause,
affirming that no law repugnant to Islamic
injunctions would be enacted and that all
existing laws would be considered and
amended in light of this provision. The
repugnancy provision has been retained
and strengthened in subsequent
Constitutions and amendments (Vardag,
2013).

After a military take-over in 1999, the
Constitution was again suspended. During
2000, discussions continued about possible
amendments to the Constitution (Islamic
Family Law (Pakistan), 2011).

Research Design

The nature of the study is critical and
comparative. The original Family Laws
Ordinance 1961 has been critically
evaluated and compared with the Islamic
Family Laws. Critical analysis has been
strengthened with evidences of Quranic
Verses, Hadith and views of renowned
scholars.

Discussion

Here we discuss only those sections of
Muslim Family Laws Ordinance 1961
which are contradictory to Islamic Family
Laws:

Succession

In the event of death of any son or daughter
of the propositus before the opening of
succession, the children of such son or
daughter, if any, living at the time the
succession opens, shall per stripes, receive
a share equivalent to the share which such
son or daughter, as the case may be, would
have received if alive.
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Islamic Concept of Succession

Direct succession out of grandfather’s
heritage is provided for inheritance to an
orphan. This clause is repugnant to the
injunctions of the Islam as direct
inheritance is not provided. Federal Shariat
court asked the then president Rafiq Tarar
to amend the said clause (Gondal, 2010).
Prior to the Muslim family law ordinance
grand children had no shares in the
property left by the grandfather. But now
the sec 4 of the ordinance creating an
entitlement to succession in favour of the
children of predeceased son or daughter.
Heirs referred to as primary heirs are
always entitled to a share of the
inheritance, they are never totally excluded.
These primary heirs consist of the spouse
relict, both parents, the son and the
daughter. All remaining heirs can be totally
excluded by the presence of other heirs.
But under certain circumstances, other
heirs can also inherit as residuary, namely
the father, paternal grandfather, daughter,
agnatic ~ granddaughter,  full  sister,
consanguine sister and mother (Hussain,
2010). Those who inherit are usually
confined to three groups:

1. Quota-heirs (dhawu al-fara’ d),
usually include daughters, parents,
grandparents, husband and wife/ wives,
brothers and sisters, and others. This group
usually takes a designated share or quota of
the estates.

2. Members  of  the  as aba
(residuaries), usually a combination of
male (and sometimes female) relatives that
inherit as residuaries after the shares of the
Quota-heirs is distributed (Schacht, 1991,
pp. 106-113).

3. In case a person leaves no direct
relatives and there is no ° us aba, his
property escheats to the state treasury,
Baytul Mal.

"And for his parents for each of them there
is one-sixth of the inheritance if he has a
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child, but if he does not have a child and
the parents are the heirs then for the
mother one-third" (An-Nisa:11).

The Arabic word "walad" has been
variously translated as child, son, children
and offspring by translators. However,
there is universal agreement amongst the
Sunni Muslim jurists that "walad" here
refers to any child or agnatic grandchild
(grandchild through son) (Hussain, 2010).
If there is a child or agnatic grandchild
amongst the heirs then each of the parents
inherits one-sixth. In the absence of a child
or agnatic grandchild the mother inherits
one-third, the share of the father is not
mentioned under these circumstances. The
father in fact inherits as a residuary (a
residuary heir gets whatever remains of the
inheritance after the Quranic sharers have
been allocated their shares, residuary heirs
are generally male agnates) under these
circumstances.

To these two Quranic heirs, the mother and
the father, the maternal grandmother and
paternal grandfather have been added by
analogy. The maternal grandmother
substitutes the mother in the latter's
absence (Hussain, 2010).

Registration of Marriage

Every marriage solemnized under Muslim
Law shall be registered. For the purpose of
registration, the Union Council shall grant
licenses to one or more persons, to be
called Nikah Registrars, but in no case
shall more than on Nikah Registrar be
licensed for any one Ward.

Islamic Law and Registration of Marriage
Under classical Islamic law, the validity of
a marriage contract does not in any way
depend on the performance of any recorded
ceremony or documentation:  mutual
consent, capacity to enter into the contract,
and witnesses on the occasion being the
only requisites necessary to make the
contract valid and binding.
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Clearly when dealing with marriages
celebrated abroad, and in the absence of
any documentation, proof of marriage can
be difficult, particularly when seeking to
prove that there was such a marriage. It has
been argued under Islamic law, in the
absence of anything in writing to prove the
marriage, or a Qazi's evidence of the
marriage being celebrated or witnesses who
can give relevant evidence of the marriage,
a marriage can be proven by presumption.
For instance, where the parties have lived
together for a long time as husband and
wife or where either party has
acknowledged the marriage and that is not
disputed by the other party, a valid
marriage may be presumed unless there is a
legal dispute against the alliance.

However, where there is no legal
presumption of the existence of marriage, if
it were challenged, it would have to be
proven by satisfactory evidence in the
normal way and any written documentation
in these circumstances would prove
invaluable. In Pakistan the Muslim Family
Law Ordinance 1961, Art 5(1) states:
‘every marriage solemnised under Muslim
law shall be registered in accordance with
the provisions of this Ordinance'. In India,
however, no law or enactment requires
compulsory registration of a Muslim
marriage with any government official.
Having said that, in the states of Assam,
Bengal, Bihar, and Orissa local enactments
provide facilities for 'voluntary' registration
of Muslim marriages, one must remember
that, when all else fails, the Qazis maintain
a register in which details of marriages they
have attended are recorded. The record of
each marriage so prepared is signed by the
parties or their guardians or representatives,
the witnesses, and the Qazi himself. Copies
of this document commonly called
'Nikahnama' are issued by the Qazi to the
parties (Hasan, 2010).
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The Muslim Family Laws Ordinance
(MFLO) 1961 introduced  reforms
regarding registration of marriages, and in
default of such registration, penalties of
fine and imprisonment have been
prescribed. Nevertheless, Muslim
marriages are still legal and valid if they
are performed according to the requisites of

Islam (Butt, 2007).

Polygamy
Every marriage solemnized under Muslim
Law shall be registered and husband should
seek permission from the wives before
second marriage. On receipt of the
application, Chairman shall ask the
applicant and his existing wife or wives
each to nominate a representative, and the
Arbitration Council if satisfied that the
proposed marriage is necessary and just,
grant, the permission applied for marriage.
Islamic Concept of Polygamy
The Muslim scripture, the Quran, is the
only known world scripture to explicitly
limit polygamy and place strict restrictions
upon its practice:

‘... marry women of your choice, two or
three or four; but if you fear that you shall
not be able to deal justly with them, then
only one.” (Quran 4:3)

The Quran limited the maximum number
of wives to four. In the early days of Islam,
those who had more than four wives at the
time of embracing Islam were required to
divorce the extra wives. Islam further
reformed the institution of polygamy by
requiring equal treatment to all wives. The

Muslim is not permitted to differentiate
between his wives in regards to sustenance
and expenditures, time, and other
obligations of husbands. Islam does not
allow a man to marry another woman if he
will not be fair in his treatment. Prophet
Muhammad forbade discrimination
between the wives or between their
children.
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Also, marriage and polygamy in Islam is a
matter of mutual consent. No one can force
a woman to marry a married man. Islam
simply permits polygamy; it neither forces
nor requires it. Besides, a woman may
stipulate that her husband must not marry
any other woman as a second wife in her
prenuptial contract. The point that is often
misunderstood in the West is that women
in other cultures - especially African and
Islamic - do not necessarily look at
polygamy as a sign of women’s
degradation. Consequently, to equate
polygamy with degrading women is an
ethnocentric judgment of other societies.
Even though we see the clear permissibility
of polygamy in Islam, its actual practice is
quite rare in many Muslim societies. Some
researchers estimate no more than 2% of
the married males practice polygamy
(Al_Kholy). Most Muslim men feel they
cannot afford the expense of maintaining
more than one family. Even those who are
financially capable of looking after
additional families are often reluctant due
to the psychological burdens of handling
more than one wife. One can safely say that
the number of polygamous marriages in the
Muslim world is much less than the
number of extramarital affairs in the West
(IslamReligion.com, 2006). In other words,
contrary to prevalent notion, men in the
Muslim world today are more strictly
monogamous than men in the Western
world.

Seeking Permission from the First Wife
in Islam

Polygamy is within the injunctions of
Islam. Seeking of permission by the
husband from the arbitration council before
marrying another woman is criticized.
Answering your question, Sheikh M. S. Al-
Munajjid, a prominent Saudi Muslim
lecturer and author, states: “If a man is able
to take a second wife, physically and
financially, and he can treat both wives in a
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just manner, and he wants to, then he is
allowed to do so according to Islam. Allah
says:
“Then marry (other) women of your choice,
two or three, or four.” (Quran 4:3)
It is well known that women are by
nature jealous and reluctant to share their
husband with other women. Women are not
to be condemned for this jealousy, for it
existed in the best of righteous women, the
wives of the Companions, and even in the
Mothers of the Believers. But women
should not let jealousy make them object to
that which Allah has permitted, and they
should not try to prevent it; a wife should
allow her husband to marry another woman
for this is a kind of cooperating in
righteousness and piety.
The first wife’s consent is not a
prerequisite for a man to take another wife.
The Standing Committee for Issuing
Fatwas was asked about this and replied as
follows:
“It is not obligatory for the husband, if he
wants to take a second wife, to have the
consent of his first wife, but it is good
manners and kindness to deal with her in
such a manner that will minimize the hurt
feelings such thing might produce. So it’s
incumbent on the husband to be kind to his
wife, discuss the matter with her in a gentle
and pleasant manner, and this should be
coupled with spending whatever money
may be necessary in order to gain her
acceptance of the situation.”
MFLO has also introduced some reforms in
the law relating to polygamy. Now, a
husband must submit an application and
pay a prescribed fee to the local union
council in order to obtain permission for
contracting a polygamous marriage.
Thereafter, the chairman of the union
council forms an arbitration council with
representatives of both husband and
wife/wives in order to determine the
necessity of the proposed marriage. The
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application must state whether the husband
has obtained consent of the existing wife or
wives. Contracting a polygamous marriage
without prior consent is subject to penalties
of fine and or imprisonment and the
husband becomes bound to make
immediate payment of dowry to the
existing wife or wives. Nonetheless, if the
husband has not obtained consent of the
existing wife or wives the subsequent
marriage remains valid (Butt, 2007).

Talaq

Any man who wishes to divorce his wife
shall, as soon as may be after the
pronouncement of Talag in any form
whatsoever, give the chairman a notice in
writing of his having done so, and shall
supply a copy thereof to the wife. A person
fail to do so shall be punishable with
simple imprisonment for a term which may
extend to one year, or with fine which may
extend to five thousand rupees, or with
both. If the Talaq, is not revoked expressly
or otherwise, it shall not be effective until
the expiration of ninety days from day on
which notice is delivered to the Chairman.
If the wife be pregnant at the time Talaq is
pronounced, Talaq shall not be effective
until the period of 90 days or the
pregnancy, whichever later, ends.

Islamic law of Talaqg and its Effectiveness
Divorce is  operative  from  the
announcement. Hence pending it for 90
days is repugnant to Islamic teachings.
Under MFLO limited reforms have also
been introduced in relation to Talag. Under
MFLO a divorcing husband shall, as soon
as possible after Talag has been
pronounced, in whatever form, give a
notice in writing to the chairman of the
Union Council. The chairman must then
supply a copy of the notice of Talaq to the
wife. Non-compliance is punishable by
imprisonment and/or a fine. Within thirty
days of receipt of the notice of Talaq, the
chairman must constitute an Arbitration
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Council in order to take steps to bring
about reconciliation between the husband
and the wife. If and when such attempts to
negotiate reconciliation fail, a Talaq that is
not revoked in the meantime, either
expressly or implicitly takes effect after the
expiry of ninety days from the day on
which the notice of repudiation was first
delivered to the chairman. If, however, the
wife is pregnant at the time of the
pronouncement of Talag, the Talag does
not take effect until ninety days have
elapsed or the end of the pregnancy,
whichever is later (Butt, 2007).
Failure to notify, in the above stated
manner, invalidated Talag until the late
1970s and early 1980s, but introduction of
the Zina Ordinance allowed scope for
abuse as repudiated wives were left open to
charges of Zina if their husbands had not
followed the MFLO's notification
procedure. Since early 1980s, the practice
of the Courts in Pakistan is that they
validate a Talaq despite a failure to notify
as provided under the MFLO (Butt, 2007).
As far as the Islamic concept of
effectiveness of the Talag is concerned,
Talag is effective from the time of
utterance of the word Talaq by the husband
(Ali, 2003, p. 543). Registration is only
subjected to the country law and it has
nothing to do with Islamic law of Talag.
Dissolution of Marriage otherwise than
by Talag
Where the right to divorce has been duly
delegated to the wife and she wishes to
exercise that right, or where any of the
parties to a marriage wishes to dissolves
the marriage otherwise than by Talaq the
provisions of section 7 shall, mutatis
mutandis and so far as applicable, apply.
Islamic Concept of Dissolution of
Marriage otherwise than by Talag
We have so far dealt with the natural right
of divorce which belongs exclusively to the
husband. But he can confer the power of
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divorce on the wife. This delegation of
power can either be general or limited to
certain specified circumstances. To make it
irrevocable it is included in the marriage
contract as a binding clause, according to
which the wife is empowered to dissolve
the marriage in the specified circumstances
already agreed upon.

It has been customary since the olden days
that the women, who feel, in any way,
apprehensive of the conduct of their
husbands, insist on the inclusion of such a
clause in the marriage contract and exercise
the power delegated to them, if necessary.
Thus, according to the Islamic law, though
woman does not have the natural right of
divorce, she can have the contractual right
of the dissolution of marriage.

Hence, it is not correct to say that the right
of divorce is unilateral and Islam has given
it only to man. (Mutahhari, 1980)
Maintenance

(1) If any husband fails to maintain his
wife adequately, or where there are more
wives than one, fails to maintain them
equitably, the wife, or all or any of the
wives, may in addition to seeking any other
legal remedy available apply to the
Chairman who shall constitute an
Arbitration Council to determine the
matter, and the Arbitration Council may
issue a certificate specifying the amount
which shall be paid as maintenance by the
husband.

(2) A husband or wife may, in the
prescribed manner, within the prescribed
period, and on payment of the prescribed
fee, prefer an application for revision of the
certificate, to the Collector concerned and
his decision shall be final and shall not be
called in question in any Court.

(3) Any amount payable under Sub-section
(2) or, (2) if, not paid in the due time, shall
be recoverable as arrears of land revenue.
PUNJAB AMENDMENT In sub-section
(2), the full-stop occurring at the end shall
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be replaced by a colon and thereafter the
following proviso shall be added, namely:
Provided that the Commissioner of a
Division may, on an application made in
this behalf and for reasons to be recorded,
transfer an application for revision of the
certificate from a Collector to any other
Collector, or to a Director, Local
Government, or to an Additional
Commissioner in his Division. [Ord. Il of
1975, Section 2].

Islamic Concept of Maintenance

Islamic concept of maintenance is given
below:

Injunctions of the Qur'an

Injunctions of the Holy Qur'an regarding
the rights of woman in respect of
maintenance are contained in the following
Verses: -

1. The mothers shall give suck to their
offspring for two whole years, if the father
desires, to complete the term. But he shall
bear the cost of their food and clothing on
equitable terms (Quran 2:233, 2006).

2. There is no blame on you if ye
divorce women before consummation or
the fixation of their dower; but bestow on
them (a suitable gift) the wealthy according
to his means, and the poor according to his
means,- a gift of a reasonable amount is
due from those who wish to do the right
things (Quran 2:236).

3. For divorced women maintenance
(should be provided) on a reasonable
(scale). This is a duty on the righteous
(Quran 2:241).

4. Men are the protectors and
maintainers of women, because Allah has
given the one more (strength) than the
other, and because they support them from
their means (Quran 4:34).

5. O Prophet! When ire do divorce
women, divorce them at their prescribed
periods, and count (accurately) their
prescribed periods: And fear Allah your
Lord: and turn them not out of their

Gomal University Journal of Research, 30(1) June 2014



104

houses, nor shall they (themselves) leave,
except in case they are guilty of some open
lewdness. Those are limits set by Allah:
and any who transgresses the limits of
Allah, does verily wrong his (own) soul:
Thou knowest not if perchance Allah will
bring about thereafter some new situation
(Quran 65:1).

6. Let the women live (In “lddat,) in
the same style as ye live, according to your
means; annoy them not, so as to restrict
them. And if they carry (life in their
wombs), then spend (your. substance) on
them until they deliver their burden: and if
they. Suckle your (offspring), give them
their recompense; and take mutual counsel
together, according to what is just and
reasonable. And if ye find yourselves in
difficulties, let another woman suckle (the
child) on the (father's) behalf (Quran 65:6).
7. Let the man of means spend
according to his means: and the man
whose resources are restricted, let him
spend according to what Allah has given
him. Allah puts no burden on any person
beyond what he has given him. After a
difficulty, Allah will soon grant relief
(Quran 65:7).

Ahadith of the Prophet (PBUH)

The Traditions of the Holy Prophet about
the rights of woman for maintenance are:

1. Jaber-b-Abdullah reported that the
Messenger of Allah said: Fear Allah
regarding women. Verily you have married
them with trust of Allah and made their
private parts lawful with the word of
Allah.... They have got rights over you in
respect of their food and clothing
according to means (Bukhari and Muslim).
(Chaudhry, 1991)

2. Jaber-b-Abdullah  reported: The
Apostle of Allah addressed the people at
Arafat during his farewell pilgrimage....
Fear Allah about women, because you have
taken them with the trust of Allah and made
their private parts lawful with the word of
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Allah. You have got rights over them that
they shall not entertain anybody on your
bed which you dislike. If they do that,
scourge them without being oppressive.
And they have got rights over you that you
shall clothe them and feed them in a just
manner (Muslim as cited by (Chaudhry,
1991).

3. Hakim- b-Muawiyah from his father
reported: | asked: O Messenger of Allah!
What right has the wife of one among us
got over him? He said: It is that you shall
give her food when you have taken your
food, that you shall clothe her when you
have clothed yourself ... (Ahmad, ibn e
Maja as cited by (Chaudhry, 1991).

4, Abu Hurairah reported that the
Messenger of Allah said:(As for) a dinar
you have spent in the way of Allah, and a
dinar you have spent in emancipating a
slave and a dinar you have given to a poor
man in charity, and a dinar you have spent
for your family, the greatest of them in
reward is that which you have spent for
your family (Muslim as cited by
(Chaudhry, 1991).

5. Ayesha reported that Hind,
daughter of Utbah, asked: O Messenger of
Allah! Abu Sufiyan is a miserly fellow. He
does not give what may be sufficient for me
and my children, unless I take it from him
without his knowledge. He said: Take what
suffice you and your children according to
means (Bukhari and Muslim as cited by
(Chaudhry, 1991).

Rights In The Light Of Qur'an and
Hadith

Principles regarding woman's right of
maintenance as enunciated by the Quran
and Sunnah are:

1. According to some well-known
Traditions reported in authentic books of
Hadith, the Prophet (may Allah's peace be
upon him) required his followers to accord
their wives the best possible treatment. He
impressed upon the men the rights of
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women regarding the food, clothing and
lodging. Even in his famous Farewell
Address at Arafat, the Apostle of Allah did
not forget to exhort the believers to fulfil
their obligations regarding the proper
maintenance of their women. The Qur'an
says: "Lodge them where ye dwell,
according to your wealth, and harass' them
not so as to straighten life for them™ (Quran
65:6). The Qur'an makes the men Qawwam
(caretaker) of women and places the
responsibility of earning livelihood of the
family primarily on the shoulders of men
when it says:"... and because they support
them from their means” (Quran 4:34).

2. Duty of providing maintenance to
the women is so important that the Qur'an
makes even the divorced women entitled to
it during the period of lddah when the
husband would provide her food, clothing
and lodging and cannot expel her from his
house (Quran 65:1-6). If she is expecting,
the husband is bound to maintain her till
delivery and in case she suckles the child
she would be entitled to receive the due
payment for this service (Quran 65:6).
Again the Qur'an says: "The duty of feeding
and clothing nursing mothers in seemly
manner is upon the father of the child"
(Quran 2:233). In case the father of the
child is dead, the obligation of providing
maintenance to the nursing mother would
be on the heir of the deceased, as the
Qur'an says: "And on the (father's) heir is
incumbent the like of that (which was
incumbent on the father)™ (Quran 2:233).

3. The Qur'an makes it a duty for the
pious and God-fearing persons to make
some provision even for those women who
have been divorced by them (Quran 2:241)
Muhammad Asad explains this verse
(Quran 2:233) of the Holy Qur'an in these
words: "This obviously relates to women
who are divorced without any legal fault on
their part. The amount of alimony -payable
unless and until they remarry - has been
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left unspecified since it must depend on the
husband's financial circumstances and on
special conditions of the time."

4. No scale or standard has been fixed
for maintenance by the Qur'an or by the
Sunnah. However a lot of guidance has
been provided to determine it in the given
circumstances. The Qur'an says: "No one
should be charged beyond one's capacity”
(Quran 2:233). At another place, the
Qur'an directs: "Provide for them; the rich
according to his means and the straitened
according to his means, a fair provision”
(Quran 2:236). The same principle has
been further elaborated when the Quran
says:" Let the man of means spend
according to his means; and the man
whose resources are restricted, let him
spend according to what Allah has given
him" (Quran 65:7).

These are some of the verses which
highlight the guiding principles regarding
the determination of the quantum of
maintenance. The rich according to his
means and the poor according to his means
and nobody to be charged beyond his
capacity - this is the golden rule.

Islamic Law and Figh

Islamic law and Figh regarding
maintenance of the women lay down the
following principles: -

1. The meaning of "Nafgah”, which is
the Arabic equivalent of "maintenance”, is
what a person spends on his family.
Maintenance includes food, clothing and
lodging.

2. The husband is bound to maintain
his wife. Her right to receive maintenance
is absolute even if she is very rich and
owns a lot of property.

3. If the husband neglects or refuses to
maintain his wife without any lawful cause,
the wife may sue him for maintenance. The
Muslim Family Laws Ordinance, 1961
permits the wife to apply to the chairman
who will constitute an Arbitration Council
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to determine the matter. She can also apply
for an order of maintenance under section
488 of Code of Criminal Procedure, 1908.
4. After divorce, the woman is entitled
to maintenance from her husband during
the period of Iddah. However, a widow is
not entitled to maintenance during the
period of Iddah. If the divorcee is pregnant
she is entitled to maintenance till delivery
and if she suckles the child, her entitlement
would be up to the expiry of suckling
period. In case the custody of the children
is with her, the husband would be bound to
provide maintenance for the children.

5. About the scale of maintenance,
there has always been difference of opinion
among the jurists. Hanafi Law prescribes
that the maintenance should be determined
with reference to the social position of both
the spouses, husband and wife. But the
Shafis say that the position of the husband
alone should be considered. According to
Hedaya, when one of them - the husband
and the wife - is rich and other poor, a
proper mean should be adopted between
the two. If both the parties are rich,
maintenance should be provided at the high
scale, but if both are poor, husband may
provide accordingly. Scale of maintenance,
according to the Shia Law, should be
determined  with reference to the
requirements of the wife regarding
condiments, food, clothing, residence,
servants and articles for adornment subject
to the custom of her equals among her own
people living in the same town (Chaudhry,
1991).

Dower

Where no details about the mode of
payment of dower are specified in the
Nikahnama or the marriage contract, the
entire amount of the dower shall be
presumed to be payable on demand.
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Islamic  Concept of Dower and
Maintenance

The form of the dower described above in
connection with the fifth stage is not an
invention of the Qur'an. All that the Qur'an
did was to restore it to its natural and
pristine  form. The Quran in its
incomparably elegant style says: "Give to
the women a free gift of their marriage
portions™ (Quran 4:4). This means that the
dower belongs to women exclusively and it
is a gift to be paid directly to them. It has
nothing to do with their fathers or brothers.
In this short sentence the Holy Qur'an has
referred to three basic points:

Firstly it has used for marriage portion or
the dower the word, sadugatehinna
meaning truthfulness and sincerity and not
the word mehr. Thus, the dower is a
symbol of the cordiality of the man paying
it. This point has been expressly mentioned
by a number of the commentators of the
Holy Qur'an, such as Zamakhshari, the
author of the well-known commentary, the
Kashshaf similarly, the famous philologist,
Raghib Isfahani says in his lexicon of the
Qur'an that the dower has been called
sadugah because it is a symbol of the
sincerity of faith. Secondly, it is clear from
the above verse of the Quran that the
dower is to be paid directly to the woman,
and her parents have no claim to it. It is not
a compensation for the efforts made by
them to bring up their daughter. Thirdly, it
is clear that the dower is nothing except a
present and a gift (Mutahhari, 1980).

The section 12 provides an effect only to
the opinion of Shiati faction. As | have
studied the opinion of Abu Hanifa, he says
that in such case, the prompt portion of the
dower should be decided, while taking in
consideration three things

(1) custom

(2) status of the husband

(3) amount of the dower fixed.
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So the provisions of section 12 don't have
the merit of balance (Gondal, 2010).

Power to Make Rules

(1) The Government may make rules to
carry into effect the purposes of this
Ordinance.

(2) In making rules under this section, such
Government may provide that a breach of
any of the rules shall be punishable with
simple imprisonment which may extend to
one month, or with fine which may extent
to two hundred rupees, or with both.

(3) Rules made under this section shall be
published in the official Gazette and shall
thereupon have effect as if enacted in this
Ordinance

Islamic Concept of Making Rules

There are two sources of Sharia
(understood as the divine law): the Qur'an
and Sunnah. According to Muslims, the
Quran is the unalterable word of God.
Much of the Qur'an exhorts Muslims to
general moral values; only 80 verses of the
Qur'an contain legal prescriptions (Standke,
2008). The Sunnah is the life and example
of the Islamic prophet Muhammad. The
Sunnah's importance as a source of Sharia,
is confirmed by several verses of the
Quran (e.g. Quran 33:21). The Sunnah is
primarily contained in the hadith or reports
of Muhammad's sayings, his actions, his
tacit approval of actions and his demeanor.
While there is only one Qur'an, there are
many compilations of hadith, with the most
authentic ones forming during the sahih
period (850 to 915 CE). The six acclaimed
Sunni collections were compiled by (in
order  of  decreasing importance)
Muhammad al-Bukhari, Muslim ibn al-
Hajjaj, Abu Dawood, Tirmidhi, Al-Nasa'i,
Ibn Maja. The collections by al-Bukhari
and Muslim, regarded the most authentic,
contain about 7,000 and 12,000 hadiths
respectively (although the majority of
entries are repetitions). The hadiths have
been evaluated on authenticity, usually by
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determining the reliability of the narrators
that transmitted them. For Shias, the
Sunnah may also include anecdotes The
Twelve Imams_(Glenn, 2007).

The process of interpreting the two primary
sources of Islamic law is called figh
(literally meaning "intelligence™) or Islamic
jurisprudence. While the above two sources
are regarded as infallible, the figh standards
may change in different contexts. Figh
covers all aspects of law, including
religious, civil, political, constitutional and
procedural law. Figh depends on 4 sources:

1. Interpretations of the Qur'an
2. Interpretations of the Sunnah
3. Ijma, consensus amongst scholars

("collective reasoning™)

4. Qiyas/ljtihad analogical deduction
("individual reasoning")

As an Islamic rule if the rules that are in
accordance with the Quran and Sunnah
they will be welcomed and all the other
will be rejected.

1 Amendment of Child Marriage
Restraint Act, 1929

In the Child Marriage Restraint Act, 1929 —
Minimum age for marriage both for boys
and girls

(1) in section 2,--

(a) in clause (a), for the word “fourteen”
the word “sixteen” shall be substituted;

(2) in Section 4, for the words
“eighteen” the word “twenty-one” shall be
substituted.

The Child Marriage Restraint Act 1929
has made under-age marriages a penal
offence. Under the Act the minimum age of
marriage for a male is 18 years whereas the
minimum age of marriage for a female is
16 years. Despite the fact that under-age
marriages are liable to punishment, such
unions are not rendered invalid (Bultt,
2007).

Child Marriage and Islam

Woman has the right to accept or reject
marriage proposals. Her consent is a
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prerequisite to the validity of the marital
contract, according to the Prophet’s
teaching. It follows that if an "arranged
marriage™ means the marrying of a female
without her consent, then such a marriage
may be annulled if the female so wishes:
Ibn Abbas reported that a girl came to the
Messenger of Allah, and she reported that
her father had forced her to marry without
her consent. The Messenger of God gave
her the choice... (Between accepting the
marriage or invalidating it). (Musnad
Ahmad) Another version of the report
states that “the girl said: ‘Actually, I accept
this marriage, but I wanted to let women
know that parents have no right to force a
husband on them” (Ibn ¢ Maja) (Chaudhry,
1991).

The Muslim scholar, Dr Bilal Philips had
to say the following about Child marriage
in a recent interview:

“The concept of child marriage, of course
in Islam, if a person classified as a child is
married, when they reached the age of
puberty and maturity, then they have a
right to choose whether to go on with that
marriage or not. So it becomes a marriage
on paper. You know, they take place on
paper on agreements with families; it is not
going to be done again between individuals
where the possibility of exploitation is, you
know, more prevalent; but once the person
reaches of age, it could be between two
young people or could be a younger person
and an older person, you know, either way
male-female, female-male and when they
reach that age of puberty then the decision
is theirs. | know there has been something
in the newspaper quite recently also, you
know, concerning there is a girl in some
place in the States who is about 13 years
old got married, you know; it was a big
thing to do that , particularly in the States;
that State doesn't have clear laws
prohibiting it. So there was a big uproar
about it, you know. But it had been going
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on for quite a long time ... in the previous
century the nineteenth; eighteenth ... this is
something not uncommon. The desire to
want to protect young people is a genuine
desire; but where, you know, families are
involved, people are not being forced etc.,
then this is not something which should be
looked at in the negative light. But before
we go on to another issue, there is another
point that | think is important, to touch on
in the arranged marriage setup. Why it is
that the West is so much opposed to this
and that would ... I think this is an
important point because if it was common
in the West before but now it is looked at so
negatively there must be some factor and |
think this is what we need to address that
really from a Western point of view
because the families are broken up to such
a degree that individuals are now on their
own - a young woman leaves her home, she
reaches her mid-teens or whatever, she has
to go out on her own and fend for herself.
The idea of parents coming after that by
telling who's good for you to marry this one
or that one, it becomes ludicrous because
she is now on her own taking care of
herself. Why would anybody now want to
come and tell her whom she should marry
or would be good for her to marry? This is
something totally in her own hands.
Similarly with the young man : no
suggestions, why suggestions because he is
taking care of himself and so it is in this
context that the idea of an arranged
marriage may seem so unnatural whereas
in the context where families are intact,
you know, and children remain in the home
until, you know, they reach the point of
marriage and then they leave the home,
then, it is not unreasonable or not, you
know, it should not seem strange and it
doesn't to those people to marry on this
basis.” (Khan, 2006)
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CONCLUSION

To conclude the whole discussion it can be
stated that there are many controversies
surrounding the interpretations of various
issues in Muslim Family Laws Ordinance
1961. Instability is another aspect of
MLFO. It could be amended any time; it is
not thought to be in accordance of
injunction of Islam. The study shows that
sections 4, 5, 6, 7, 9, and 10 of the
ordinance are contradictory to Islam.
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